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Divorce Procedure

The ground for divorce is that your marriage has irretrievably broken down.  The Divorce Petition has to evidence the breakdown of your marriage in one of 5 ways listed below:-

· Adultery by the other party; 

· Unreasonable behaviour by the other party; 

· 2 years desertion by other party; 

· 2 years separation with consent of the other party; 

· 5 years separation without the consent of the other party.

You have to have one of these grounds available to you to enable you to file a Petition for divorce.  Provided matters proceed without any delay it will take approximately 2½ to 3 months from issuing proceedings to reach the pronouncement of the Decree Nisi and the Decree Absolute can be applied for 6 weeks and 1 day after the Decree Nisi. 

Children

Relevant matters in relation to your children would include advice about a Parental Responsibility Order, a Child Arrangements Order regarding where and with whom the children should live and how often they should see the other parent, Specific Issues, Prohibited Steps Orders, Special Guardianship Orders and financial matters.  We will include in our advice to you the role of the Children and Family Court Advisor in assisting in or determining the outcome of disputes in relation to children.

We are also able to advise and assist you where Social Services are involved with your children and you need advice, assistance and representation in relation to your children being made subject to Child Protection Plans, you are asked to attend a Public Law Outline meeting or the Local Authority issue Care or Supervision Order proceedings.

In most cases the Courts no longer have power to make Orders for child maintenance except by agreement.  An Application to the Child Support Agency has to be made for child maintenance to be assessed.

Mediation

We are strong advocates of Mediation and have a qualified Mediator within the practice who works for ACCORD MEDIATION.  In all cases where an agreement is not reached initially between you and your partner we will suggest a referral to Mediation in relation to financial matters pursuant to divorce proceedings invariably or in relation to any issues in relation to your children.  Mediation is a cheaper and speedier way of resolving matters.  It is voluntary and involves a meeting between you and your partner with an impartial Mediator who will assist the two of you, if possible, in reaching an agreement which suits you and your particular circumstances.  Whatever is said in Mediation is confidential and is privileged and in the event that an agreement is not reached then anything said in Mediation cannot be referred to at a later date.  Our experience is that if the two parties wish to resolve matters between them with the assistance of a Mediator, then Mediation normally proves to be successful and is far quicker and cheaper than dealing with matters between Solicitors through the Court system.  In any event an application must be made to resolve matters by mediation before an application can be issued by the Court except in exceptional circumstances.  Where appropriate we would refer you to Accord Mediation Services.  Legal Aid is available to you if you are eligible.  

Financial Matters Pursuant to Divorce Decree Proceedings

During the course of our first interview with you we will take full details of the overall financial position of you and your partner which will include details of incomes, any assets which are owned by you, your partner or jointly, any debts or liabilities and details of any pensions which either you or your partner may have paid into.  It is only when the full financial position is known to us that we will be able to advise you in relation to financial matters pursuant to your divorce proceedings.  

The Court takes various matters into account when considering what Order should be made.  The Court considers all of the circumstances of the case, gives first consideration to the welfare of any children of the family under the age of 18 and in particular the Court has regard to the following matters:-

· The income, earning capacity, property and other financial resources which each spouse has or is likely to have in the foreseeable future including, in the case of earning capacity, any increase in that capacity which would be, in the opinion of the Court, reasonable to expect a person to take steps to acquire;

· The financial needs, obligations and responsibilities which each spouse has or is likely to have in the foreseeable future;

· The standard of living enjoyed by the family before the breakdown of the marriage;

· The ages of each spouse and the duration of the marriage;

· Any physical or mental disability of each spouse;

· The contributions which each spouse has made or is likely to make in the foreseeable future to the welfare of the family, including any contribution by looking after the home or caring for the family;

· The conduct of each spouse, if the conduct is such that it would be in the opinion of the Court inequitable to disregard such conduct;

· The value to each spouse of any benefit which one spouse because of the divorce will lose the chance of acquiring (most usually pension provision).

The aim of the Court is to achieve fairness.  The thrust of recent cases is that the Court has to consider an equal division of the assets built up during the marriage, unless the marriage was of a short duration, or the assets are insufficient to satisfy capital needs in particular rehousing.  The Court also has to take into account the reasonable needs of yourself and your spouse and this often overrides any possibility of an equal division of the assets.

You will be given advice about:
· The possibility of freezing or closing joint accounts or making them joint signatory accounts; 
· Credit cards and other overdrawn balances; 
· The severance of the joint tenancy of any property which you may own jointly with your partner;  
· The options available to you in relation to your or your partner’s pensions including advice on pension sharing, pension attachment and offsetting provisions and exactly how these will apply in your case if appropriate;  
· The possibility of obtaining a clean break Consent Order to resolve financial matters once and for all on the basis of the agreement being recorded in a Consent Order which would then be approved and sealed by a District Judge.
Domestic Abuse

We will be able to give you advice if appropriate in relation to the issues surrounding domestic abuse and to advise you that you may be able to apply for an injunction to stop further abuse upon you and if appropriate to order your partner to leave the family home.  

Legal Aid – Funding

In all cases we will discuss with you whether you are eligible for funding from the Legal Aid Agency and if so at what level.  If you are eligible then our costs will be paid by the Legal Aid Agency although if you preserve or recover money or an interest in property or other assets under a level 3 proceedings certificate then the Legal Aid Agency may insist that the costs incurred in acting for you under your Legal Aid certificate will be recovered from you.  In the event that you have recovered property as opposed to available money then the Legal Aid Agency will normally agree to postpone your payment until such time as your property is sold and the monies realised when the costs incurred under your Legal Aid certificate will need to be repaid together with interest.

Legal Aid is available where you need advice and/or representation in relation to Care Order or Supervision Order applications made by the Local Authority regardless of your financial circumstances and you will never be required to make any repayment to the Legal Aid Agency in these circumstances.


